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Background 
 Landscape changed dramatically with the introduction of different 

social media platforms

 Facebook; Twitter; Whatsapp; Instagram; Linkedin; Pintrest; 
Vimeo to name a few

 News travel even faster than before

 Used as a communication method and to enhance work 
effectiveness

 Whatsapp groups; twitter messages; Facebook sharing of municipal 
news

 Used world wide as a tool to bring about change 

 Powerful “weapon” to introduce positive and negative impressions

 Role of fake news and gossip 



APPLICABLE LEGISLATION 
 Constitution (Act 108 of 1996)

 Bill of Rights (chapter 2)

 Section 10
 Right to human dignity

 Section 15

 Freedom of belief, religion and opinion

 Section 16 
 Freedom of  expression

 Section 22
 Freedom of trade, occupation and profession

 Section 36

 Limitation of rights 

 may be limited in terms of legislation in law with general application 

 All the sections refers to a limitation of the right in some of other manner



APPLICABLE LEGISLATION

 Labour Relations Act (Act 66 of 1995)

Set the rules for the employment relationship

Basis of which is employee will put all effort 

into promoting the employer business

Always act in employer’s best interest

And employer will remunerate employee for 

the work 



APPLICABLE LEGISLATION

 Local Government Systems Act (ACT 32 of 

2000)

 Provide core principles and processes to enable 

municipalities to provide minimum services and 

social and economic uplift of local communities 

 Employees must in line with basis of employment 

relationship – put in all energy to promote the 

municipalities' business



APPLICABLE LEGISLATION 

 Code of Conduct for employees

 Schedule 2

 Staff member must at all times

 Loyally execute council policies

 Perform functions diligently, good faith, honesty and in transparent 

manner

 act in such a manner that the spirit, purport and objects of section 50 are 

promoted

 Act in the best interest of the municipality and in such a way that the 

credibility and integrity of the municipality are not compromised

 Act impartially and treat all people equal and without favour or prejudice



APPLICABLE LEGISLATION
 Schedule 2 continuous

 Employees of municipality is a public servant and must inter alia
 Forster a culture of commitment to serving the public 
 Sense of responsibility for performance in terms of standards
 Promote and seek the implementation of values of public 

administration 

 May not act for personal gain 
 Directly or indirectly 

 May not disclose information without approval 

 May not unduly influence or attempt to influence 
council/councillor/committee  etcetera to obtain some personal 
gain (direct or indirect)

 Mislead any structure of council to for personal gain 



APPLICABLE LEGISLATION
 Code of Conduct – Disciplinary Code Collective 

Agreement

 Employees are expected to comply in every aspect 
 With all conditions of service, policies and practices

 Refrain form any conduct that may lead to disciplinary action 

 Refrain from rude, abusive, insolent, provocative, intimidatory-
or aggressive behaviour towards a fellow employee, member of 
the public 

 Refrain from participating in any action that will lead to 
disrupting the operation of the employer 

 Refrain from wrongfully disclosing privilege information 

 Contain the sanctions for misconduct



CASE LAW
 ISPARTA vs Richter and Oosthuizen (Case 22452/12)

 All three employees worked for SARS
 Comments about plaintiff on Richter’s Facebook wall posted

 900 million Facebook users, 23% visits more than 5 times a day (statistics 
referred to in case)

 Everyone who is a contact can view messages on the user’s wall

 Plaintiff (now remarried) previously married to Oosthuizen and they have 2 
children. Richter and Oosthuizen married each other.

 Richter posted various mails and tagged Oosthuizen

 Mails defamatory and belittling plaintiff and clearly done for plaintiff to 
see and people they know who are contacts of the defendants

 Plaintiff not referred to by name

 Test is if the words refer to the plaintiff as far as the readers are concerned

 Found in favour of the plaintiff and awarded compensation

 Important principal that posts on Facebook regarded as public not 
private



CASE LAW
 Juda Phonyogo Dagane vs SSSBC and other (Case JR2219/14 

(heard in 2018)
 Policeman makes racist remarks on Facebook page of EFF leader 

 “Fuck this white racist shit! We must introduce Black apartheid. Whites have 
no ROOM in our heart and mind. Viva MALEMA.”

 “When the Black Messiah (NM) dies, we’ll teach whites some lesson. We’ll 
commit a genocide on them. I hate whites.”

 Remark picked up by journalist and published and complained then laid with 
police 

 Dismissed and referred unfair dismissal dispute 

 Printout of Facebook post was regarded as hearsay evidence 
but admitted in public interest 

 Facebook page and photo that identified employee who made the post 

 Fact that to use account must have password or hack into it

 Employee did not distance himself from the remarks made 

 Balance of possibilities was him that made post                                                                              



CASE LAW 
 Dismissal held as fair sanction Regarded as serious misconduct

 Police officer and must serve the public

 Racism should not be allowed in our society

 Courts have taken firm stance on using racism in the workplace 

 Mr Dagane not only used disgraceful and racist language 

constituting hate speech; he did so in his capacity as a police 

officer, and he did so on a quasi-public forum accessible to 

potentially thousands of Facebook users. It was not an altercation 

between two individuals; it was a public statement aimed at a 

racial group generally.



CASE LAW
 Heidi Garbade and Tasmyn-Jain van Niekerk (Case 

no: 4987/2016)

 interdict restraining defendant from defaming applicant and 
applicant’s bussiness

 Detract statements that was made public by defendant 

 Respondent posted remarks on her facebook page after services 
delivered to applicant and she claimed she was fully not paid

 generally accepted that the posting of a defamatory statement 
on social media, can constitute publication for the purposes of 
defamation.
 See Heroldt v Wills 2013 (2) SA 530 (GSJ); Isparta v Richter and 

Another 2013 (6) SA 529 (GNP). 



CASE LAW
 People need to be aware that the publication of a defamatory 

statement concerning another person on social media is not 

excused by the fact that the statement is true. 

 It also has to be in the public interest, which is not the same as 

being interesting to the public, 

 Corbett CJ in Financial Mail (Pty) Ltd v Sage Holdings Ltd 1993 (2) SA 

451 (AD) at 464C. 

 Interdict granted 



CASE LAW
 Sedick and Another v Krisray (Pty) Ltd (2011) 8 BALR 879 (CCMA) 

and

 • Fredericks v Jo Barkett Fashions [2011] JOL 27923 (CCMA)
 employees in these two matters were dismissed as a result of derogatory 

Facebook status updates. 

 They challenged the fairness of the dismissals at the CCMA. 

 In both cases the CCMA found that the employees were fairly dismissed as their 
privacy had not been infringed when their employers accessed their Facebook 
posts. 

 The employees had not restricted their Facebook privacy settings and the 
updates could be viewed by anyone, even those with whom they were not 
‘friends’ on the website. 

 The CCMA took the view that the employers were entitled to intercept the 
posts in terms of the Regulation of Interception of Communications and 
Provision of Communication-related Information Act 70 of 2002 (RICA).

 The commission decided that the employer was entitled to access the wall posts 
as the employees had ‘open’ Facebook profiles.



CASE LAW

 Media Workers Association of SA obo Mvemve v 
Kathorus Community Radio (2010) 31 ILJ 2217 
(CCMA)

 In this case a radio station employee criticised the organisation’s 
board and claimed its station manager was a criminal. 

 The CCMA found that the employee was fairly dismissed as he 
had posted unfounded allegations on Facebook without having 
addressed these internally first

 Important principle to relate back to municipal employees

 Options to address any and all complaints as employee and 
resident



CASE LAW

 Smith v Partners in Sexual Health (non-profit) 

(2011) 32 ILJ 1470 (CCMA):

 an organisation’s chief executive officer accessed an employee’s 

private Gmail e-mail account while she was on leave

 found e-mails between her and former employees, as well as 

persons outside the organisation, which made reference to 

internal matters. 

 The employer initially gained access to the employee’s account 

accidentally but subsequent access was intentional. 



CASE LAW
 The employee was charged with a number of offences, 

including bringing the employer’s name into disrepute.

 In her defence at a disciplinary inquiry, the employee contended 

that the e-mails were accessed in violation of her right to 

privacy and in contravention of RICA. 

 CCMA found that the intentional access on the second occasion 

contravened RICA and the evidence obtained through this 

access was inadmissible on the basis of an infringement of the 

constitutional right to privacy. 

 The CCMA held that the employee’s dismissal was procedurally 

and substantively unfair.



CASE LAW

 Anonymous matter  

 Acted on behalf of the municipality 

 Employee reacted to the post on someone else’s Facebook wall

 Racists remarks and inciting violence

 Post picked up by media and broadcast – Municipality’s name 

linked to that of the employee

 A lot of complaints received by employer from all over the 

world



CASE LAW

 Anonymous matter  

 Employee claimed not his page

 Found that he has posted it despite removing it later when charged 

 Evidence lead by a witness who saw post; copies of post provided

 Found guilty and dismissed

 Dismissal upheld 

 Can’t help what people post on your account, but can help what 

you do with it

 Send on/delete and request not to post alike posts/distance from remarks 

.



HOW TO MANAGE THE PROCESS
 But in guaranteeing freedom of speech the Constitution also places 

limits upon its exercise. Where it goes beyond a passionate 
expression of feelings and views and becomes the advocacy of 
hatred based on race or ethnicity and constituting incitement to 
cause harm, it oversteps those limits and loses its constitutional 
protection. In Islamic Unity Convention Langa CJ explained the 
reason for this:

 “Section 16(2) therefore defines the boundaries beyond which the right to 
freedom of expression does not extend. In that sense, the subsection is 
definitional. Implicit in its provisions is an acknowledgment that certain 
expression does not deserve constitutional protection because, among other 
things, it has the potential to impinge adversely on the dignity of others 
and cause harm. Our Constitution is founded on the principles of dignity, 
equal worth and freedom, and these objectives should be given effect to.”



HOW TO MANAGE THE PROCESS
 Employees need to be informed 

 By definition public servant (in and out of work hours)

 As employee actions always has to be in the best 
interest of Municipality 

 – Code of conduct

 Clear rules on communication and their role as a 
resident visa vie that of an employee

 Can’t control what is posted on your profile 

 But can control reaction thereto: 
 Send on/delete and request not to post alike posts/distance from remarks 

.



HOW TO MANAGE THE PROCESS

 Any and all social media communication may not be in 

contravention of the legislation 

 And must be in line with the guidance given by our 

courts

 Recommend that clear communication is done 

specifically on the topic

 Indicating the consequences if not adhered to 

 Dismissible offence pending on what has been said
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